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The FCC acknowledges rthar true coverage or signal s;réngth
will vary greatly from its estimates. See 47 C.F.R. §73.683
(“Under actual conditions, the true coverage may vary greatly from
these estimates because the rerrain over any specific path is
expecred to be differenc from the average crcerrain on which the
field strengch charrs were based.”) As particular households are
cthe focus of rhe SHVA, PrimeTime 24 argues that a grade B intensity
sigral should be defined with the intent of Congress in mind - a
3ignal that produces a picture with acceprable qualicy.

Alrhough PrimeTime 24 is correct that there are limitatiens on
how the FCC estimates a grade A and grade B signal, the code
specifically states that cthe PCC will nor conszider variationé when
estimating a signal‘s strength. In particular, 47 C.F.R. §
73.684 (a) states that “[a]ll predicticns of coverage . . . shall ke
made without regard to interference and shall be made only on the
estimated field sctrength.” Thus. alctheugh the FCC's method of
estimating a grade B signal is imperfect, such impérfec:lcns are
disregarded. See 47 C.F.R. § 73.683(b), supya, at n.8.

In srtating chart the FCC shall define a signal of graae B
inrtensity, Cengress endorsed the FCC’'s merhod of decermining such
signals. That this was Congress' intent is supported by a House
Judiciary Conmittee Report prepared a few weeks after it drafced
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the definirion of “‘unserved household,* which srated that a signal

cf grade B intensicy was as defined by the ECC, currencly ig 47
C.F.R. § 73.683(a). H.R. Rep. No 100-887, pt. 1, at 26 (1588)

(emphasis added) .

EiimeTime 24 arguments in favor of a subjeccive test are
essentially that signal intensity is not the proper standard by
which to achieve Congress‘ objecrive in the SHVA. Whether
Congress‘ has chosen the best standard, however, is not for the
Courtr ro decide. The ducy cf the Couxrt is ta construe statutes as
Congress reasonably intended in accordance with its language. See

Camipetti, 242 U.S. at 485; Scrivgeouy, 636 F.2d4 at 1022.

Congresgs clearly defined a grade B signal based upon the FCC's

cbjectrive arandard and nor on whether a househald received
acceprable picture quality. PrimeTime 24’s emphagis on the latter
runs contrary to the SHVA. Accordingly, the Court agrees with the
Magiscrare Judge‘’s finding rthat the SHVA defines “unserved
househeld” under the PFCC’'s objective satandard, ;nd. nor on a

particularized finding that “a”“ or “certain“ households receive

acceprable picture qualicy.
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2. Evidance Eatablishing Likelibood of success T

Next, PrimeTime 24 argues that even if signal scrength is the
ulcimate determinant of eligibiliry under -the SHVA, Plaintiffs’
evidence does nor support injunctive relief. In particular,
BrimeTime 24 attacks Plaintiffs longley-Rice maps,” and the results
of Plaintiffs‘ signal strength tegts in rthe Miami area. PrimeTime
24 contends that this evidence was either inadmissable or
unreliable. Furthermore, PrimeTime 24 mainrains that its evidence,
quescionnaires from subscribers astarting thar they do not receive an
acceptable picture over the air, sufficiently shows that ics
subscribers do nor receive a grade B signal.

Under the SHVA, a satellirte carrier s;.zch as PrimeTime 24, has
the burden at crial of proving that irs transmission of nectwark
programming goes only to “*unserved households.” 17 U.s.C. §
119(a) (5} (D). Although a party seeking a preliminary injurcrion

bears the burden of showing likelihoed of success on the merits,

* As Magistrace Judge Johnson described in her Report, cthe
Longley-Rice maps were created using the “*Longley-Rice“ propagaticn
methodology . *This mechodology was developed by U.S. gevernment
sciencists, and now exists in the farm of a compurer progrzam thac
can be cbtained from an agency of the U.S. Department of Commerce.
The merthodology takes into accaunt detailed datra about the rerrain
rhat surrounds a parcicular celevision broadcast tower” and can be

used to measure rthe inctensity of a signal from a particular
television etation. See R&R at 17.
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the court must consider that the ultimatre burden of proocf at trial

is upon the nonmovant. See Deerfield Med. Ctr. v. City of

Deerfield Beach, 661 F.2d 328, 336-38 (5% Cir. 12981) (in assessing
likelihood of Success on the merits, court rook into account
nonmovancs ultimate burden of proof.) Thus, as.nOEed in cthe -
Report, Plaintiffs can establish likelihood of success on the
merits by demonstrating that PrimeTime 24 is unlikely to praove at
trial char its subscribers are "“unserved households.” ee R&R at

——

30.

a. PrimeTime 24's Evidence of Campliance with the SHVA

PrimeTime 24 has asserted that its efforts to comply with the
SHVA demonstrate that Plaintiffs cannor succeed on the merits.
PrimeTime 24 requires customer service representatives cto ask all
potential subscribers aboutr their picture quality, and only sells
1ts product to persons who state that they receive unacceptable
pictures wirh a conventional rooftop antennae. Sge 0Obj. ac al.
Furcthermore, PrimeTime 24 =states that it sends questionnaires to
all of its subscribers who are challenged by the necwork starticns,
and only provides service to those subscribers who state that chey

receive unacceptable pictures, See Obj. at 41.% From chis

—

W 17 U.S.C. § 119 regquires PrimeTime 24 tTo provide each
necwork a monthly list of all new subscribers receiving thar

-19-~
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evidence, PrimeTime 24 argues thar the Couxct should infer thar its
subscribers are among the pecple Wha do not receive a grade B
signal.

The Magistrate Judge correctly rejected this argumenct. As the
Report noted, *[t}here are a variety of reasons, unrelated to being
an ‘unserved household’ why a customer might sign up for PrimeTime
24.7 R&R ar 10. PFor instance, “viewers with access to additional
network starions can watch necwork programs several hours later (or
earlier) by watching a station from a distant time zZone and can see
sporrs programs (such as NFL footrball) cthat are not available
locally.~ Id. In addition, subscribers cto PrimeTime 24 receive
many more celevision channels than with over-the-air ancennas,
wicthout the need to install or maincain che anctenna.

Ffurcthermore, PrimeTime 24 again focuees on picture quality
rather than on the FCC’s objective rest to decermine whether a
househald i3 “ungerved.” Ag previocusly digcussed, Congress
established an objective test to determine which households a
satellite carrier could rebroadcasr network television wirhoutr a

license. The test ig whether the household can receive a grade E

necwork’s programming. The network sractions or their affiliares
can then use chose liste co *“challenge“ apbscribers who chey
believe are not “unsexrved.*

-~-20-~
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signal as defined by the FCC. Asking potential subscribers about
picture quality, simply fails. te provide evidence chat such T
subscribers fitr within Cengress’ definition.

Although PrimeTime 24 contends that a subscriber’ perception
of picrture quality is an indicator of whether a household receives
a grade B signal, Plaintiffs’ evidence shows otherwige. As the
Report states, “rthe only reliable data before the Court shows a
strong relationship berween signal strength and picrture qualicy.”
See R&R at Z0. Accordingly, cthe Courr agrees with the Magiscrare
Judge’s determinacion that PrimeTime 24 has failed to produce
evidence that icts subscribers meet the starturary standard for

“unserved hougsehoclds.

b. Plaintiffs’ Bvidence of PrimeTimes 2¢'s Noncampliance with
the SHVA

As a furrther reason why Plaintiffs cannor demonscracte a
likelihood of success, PrimeTime 24 concends that Plaintiffs:
Longley-Rice maps!! were inadmissible evidence because the maps were
hearsay under Fed. R. Evid. 802, and cthe expertr testimony regarding
the maps was inadmissible under Fed. R. Evid. 703. In addirion,
PrimeTime 24 disputes that Plaintiffs‘ signal strength cescs'at 100

locarions in the Miami area were relevant bhecause the testing

N

~

12 pefined, supra at n.9.
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methodology was flawed, and South Florida‘s topagraphy is not
representarive of the Nation.

i. The Longley-Rice Maps

PrimeTime 24's argument cthat the Longley-Rice maps were
inadmissible hearsay is meritrless because *“[a]ffidavicts and other
hearsay materials are often received in preliminary injuncrion
hearings. The dispositive qguestion is not their classificaction as
hearsay butr whether. weighing all the attendant facrors, including
the need for expedition, this type of evidence was appropriate
given the character and eobjecrives of the injunctive proceeding.”

Asseo v. pPan Am. Grailp Ceo., 805 F.2d 23, 26 (1" Cir. 19B6); See

Levi Scrauss, 51 F.3d at 985; Mclaughlin v Williams, 801 F. Supp.
633, n.10 (S.O. Fla. 1992) (Marcus, J.). Thus, even if the maps

were hearsay, admission of the evidence was proper “giving due
weight to the fact that [PrimeTime 24] did nor have the opportunitcy
to confront the declarant, and the need for expedition . R ¢

MclLaughlin, B01 F. Supp. at n.10.
In any evenc, the maps were not inadmissible hearsay. When

experrc restimony is ocffered, it is admissible if ic i9 reliable and

relevant. See Daubert wv. Merrell Dow Pharmaceuticals, Ipc., 509
U.S. 572, 581-93 (18%3). Rule 702 of the Federal Rules of Evidernce
provides that experts may rely upon facts or data that are not

-2 _
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admitrted into evidence at the hearing if such evidence is of a type
reasonably relied upon by experrs in che particular field.

Tn rthe ingtant matter, Plaintiffs’ Longley-Rice maps were
creared by using two forms of technolegy: 1) the Longley-Rice .
propaga:iod methodology which dectermined the signal strength of
certain network affiliactes and drew them onteo & map of the area,
and 2) Geocoeding which pinpointed PrimeTime 24's subscribers onto
cthe Longley-Rice maps. These maps thus demonscrated which of
PrimeTime 24'g subscribers could receive a grade A or B signal for

a nectwark affiliate in a given area.

The Magistrare Judge found that the Longley-Rice maps were
relevant and reliable evidence. As the report stated,

*the “Longley-Rice* propagarion merhodolagy - . . was
developed by U.S. government &cientists, and . . . now
exists in the form of a computer program that can be
obtained from an agency of the U,S. Department of
Commerce . The Longley-Rice mwmethodology takes into
account detailed daca abour the terrain that surrounds a
parcticular television broadcast rtower. Longley-Rice maps
thus provide the best available information, shorrt of
conducting actual field measurements, abour che
likelihood that a specific household can receive a gignal
of a particular intensicty from a particular television

gratien.”
R&R at 17 (cigations omitted).

As to geocoding, the Magistrate Judge found that the process

*uses subscriber addresses, in combipation with a
dacabage of informarion from the U.S. Census and cthe U.S.

_23 —
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post Office, ro provide detailed longitude and latitude

information for specific subscribers. These subscribers

are represented by the black dots on the map. The maps

also contain reliable counts of the numbers of

subscribers in the Longley-Rice Grade A and Grade B areas

and in other defined area=s.”

R&R at 18.

The expert who teactified as te the Longley-Rice maps, Mr.
Jules Cohen (“Cohen“) stated that he arranged for and supervised
the crearion of the Longley-Rice maps thact were introduced as
evidence, and that he had personal knowledge of how such maps were
created. See Tr. 6/3/97, D.E. #1l4, at 260 & 264. Cohen also
testified that such maps were reasonably relied upon by experts in
his field. Id. This informartion is sufficient far che Court to
find cthat cthe maps were admissible as relevantr and reliable
evidence for the purpeses of the Preliminary Inijuncrion.

Next, PrimeTime 24 asserts that Cohen’s tegtimany regarding
che maps did not constitute admissible experr opinion becausé he
did not rely upon perscnal knowledge, bur instead only presented
results of work performed f£eor Plaintiffs by two other sets of
pecple. Experts may generally rely upon facts or daca that is
reasonably relied upon by experrs in rhe field. Fed. R. Bvid. 703.

Rule 703 was intended to “negat {e] the need ro parade into court

each and every individual either remotely orintimacely involved .

-24-
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. in an expert’s teacimony. U.S. v. Ahbas, 74 F.34 S06, 513 (&°"

Cir.)., cert. degjed, 116 S. Ct. 1868 (1356).

Cohen testified that the companies he used to create the maps
wvere reasonably relied upon by experts in his field of broadcast
engineering. Cohen also testified that he reviewed the maps and
‘made correecrions based upcon his 50 years of expertise in broadcast
engineering and his perscnal knowledge of the television markets
around the world. Id. ar 2€4. This testimony is sufficient to
warrant 1ts consideration by the Magistraté Judge. 2

ii. Plaintiffs’ Sigpal Strrengrh Testa

In addition to Mr. Cohen’s testimony, Plainciffs presented
evidence of signal strengrh tests taken ét 100 locatiocns in the
Qiaml area. PrimeTime 24 contends chat che signal gtrength tests
were not probative evidence because the machodology used was

inappropriate. Congress did notr indicate the mecthedolegy thac

should be followed when measuring signal intensicty; but rather

12 primeTime 24 alsc raises varicus other problems with

Plaintiffe’ reliance in the Longley-Rice model and mapse including
thar: 1) the map incorrectly assumes that a canventiocnal outdeor
rooftop antenna is 30 feet in the air, 2) the maps ignore seasonal
variations 3) the maps egtablieh abstract probabilicties, and 4)
Plainriffs failed to inrroduce evidence as to the accuracy af the
maps’ calculactions. Even if PrimeTime 24 is correct that Longley-
Rice maps make these errore in assumprions, this evidence goes only
to the weight of the evidence, not ro irse admissibility.

-25-~
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intended rhat satellite carriers and broadesasters would agree ro
such standards. See Obj. at 36-37. PrimeTime 24 stares that
although there were negotiariaons, no agreement was reached. Id.

Plaintiffs used the measurement procedures set forch by the
FCC in 47 C.F.R. §73.686 for their signal strengch tests.
PrimeTime 24 argques that if Congress had meant for signal intensicy
testing co be measured by the procedures set forth in 47 C.F.R. §
73 .686, ir would noc have left rhe formulatrion of the tescting
mechodology rte industry neqgotiatrions. PrimeTime 24 also argues
thar the methodology Plaintiffs used for the signal tests were
designed to produce the highest signal strength readings under
ideal condicions. |

PrimeTime 24's position that the signal strengt‘h tests were
not probacive is unavailing. PrimeTime 24's own expert used the
testing procedures provided for in 47 C.F.R. §73.686. Furthermore,
since the SHVA gtates that the FCC should define a signal of grade
B intensicy, absent an industry agreement, the FCC’s standard for
measuring signal intensicy is the most appropriate scandard to
utilize.

Plaintiffs signal strength test results were significanc in
that all of the 100 randomly rested subscribers received a signal
of ar least grade B intensity from borh t};é CBS and Fox local

-26~
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affiliates. In fact, almest all 100 subscribers received a signal
of Grade A intensity from borh stations. See R&R at 18. These
results are relevant even if the Miami’s local terrain is flat. As
the Magistrate Judge found, the Longley-Rice maps do consider the
rerrain in each locarion. The signal tests serve tao underscore
Plaintiffse‘ conrention thar PrimeTime 24 subacribers are not
“unserved households,~ and as such the results are relevant. After
considering all of Plaintiffs evidence and the record, the Courtc
finds thar there is sufficienr evidence to support a finding chart
PrimeTime 24's sServices are not regtricted to “unserved
households.“

c. Willful or Repeated

Under the statute, however, a satellite carxier’s delivery of

nertwork stations to unqualified households violates the SHVA only

if ir is eicher *willful” or “repeated.” 17 U.S.C. § 118(a)(5) (a)
(emphasis added) . PrimeTime 24 maincains thatr che Magistrate Judge

erred in finding that ics viclations of the SHVA were willful or

repeated.

The Magistratre Judge found that "to prove willfulness it is
necessary only to show that a person knew it was deing the accs in
guestion, not thart the person knew those acts ware wrong.” R&R atc

AN

49 (citing 47 U.S.C. § 312(£) (1) (*the term ‘willful- . . means

..27-
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rhe consciocus and deliberare commission or omission of f{an] acrt,
irrespecrive of any intent to violare any . - . rule.”)
Furchermore, the Reporr noted that PrimeTime 24 has itself
benefitred from this definition of the cerm willfulness when it
obtained an award of damages for a defendanr‘s unauthorized
"willful” misappropriation of PrimeTime 24 ctransmissions.

imeTime 24 Joint Venrure v. Tele e cia . 1990 WL 588572
(D.N.J, 1890); R&R at n.l8.

PrimeTime 24 maintains that the Magistrace’s standard to
determine wilfulneass failed to consider Congress’ recoqnition that
possibiliries of exror would cceur, and chat damages should only be
imposed if satellite carriers did nor acrtempt to comply with the
Act in good faith. PrimeTime 24 refers the Court to 17 U.S.C. §
11s9(a) (58) (A) which provides chat a satellite carrier may avoid
damages by *“r{aking]l corrective acrion ([such as] prompcly
wirthdrawing service from the jneligible subscriber.~ However, as
the Report noted, Section 118(a) (5) (A) referz only co damages, not
with a request for injuncrive relief as is before the Court.

Nevertheless, even if che “willful* standard required a
finding of aggravated negligence, rthe Magistrate Judge alsc
correctly decermined thatr the evidence wagranted such a finding.
See R&R art 32. Plainciffs’ evidence indicateg thar PrimeTime 24 is

-28-
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broadcasting copyrighted network programming to hundieds af
rhousands of subscribers whe receive a signal of grade B intensirty
as defined by Congress.

PrimeTime 24 has simply ignored the grade B test even though
it *rried and failed tco persuade Congress to adopt a test of
elicibility based on subscriber sratemencs abour over-the-air
receprion.” R&R at 32. The Magistrate Judge found that PrimeTime
24 was aware of the governing legal standard. In a mailing to
subscribers regarding the SHVA, PrimeTime 24 stated that the Act
imposes *a technical standard used by the [FCC) as an indicator of
adegquate service. Unfortunarely, cthis technical standard often
does not reflecc rthe quality of the pictu.fe that you are actually
gerting on your television gser.“ R&R at 12 (eciting Def. EX. 40).
In addition, in efforts to persuade subscribers to write their
legiglacive representative, PrimeTime 24 sctated that “{ulnder the
current law, your ability to view satellire network TV is based
upori the inrensity of the signal you receive from your local

station, not based upon the quality of the picrture on your TV ser

This evidence demonstrates chat PrimeTime 24 knew of the

. governing legal standard, but nevertheless chose ta circumvent it.

Accordingly, the Magistrrate Judge correcrly re.j ecred PrimeTime 24's

-29-
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protescs of “good faith.*¥ In sum, Plaintiffs evidence establishes
a likelihood of success proving that PrimeTime 24 wilfully and
repeatedly rebroadcast copyrighted network programming CO served

households in violaricn of the SHVA.

B. Irreparable Harm in Copyright Cases

The Magiscrate Judge found that in copyright cases, once a
plaintiff has established a likelihood of success, there is a
presumprian of irreparable harm. The majority of Circuics cthat
have considered this issue have held cthat once a plainciff
establishes a prima facie cagse of ;opyright infringementc,
irreparable injury is presumed. See R&R at 36-35. Courtrs have
applied this presumprion in copyright cases because of “the unique

nature of inctellectual properry and the difficulry of calculating

B The Court also rejects PrimeTime 24's unclean hands defense
for cthe reasons stared in the Report at pagea 33-36.

1 primeTime 24 alsc argues that it was nat eccnomically
pracrical to test the signal strength at each subscriber‘s home,
and rthar Congress contemplared no such thing. However, as
discussed previocusly, Congress defined cthe term “unserved
hcocusehold” based upon an objective rctest of signal srrength.
Alrthough it wmay nor be economical to test each potrential
subscriber, PrimeTime 24 cannot create its own definition of the
cerm “unserved household* and supply its services to anyene who
fits wichin char definirion. In addition, whether it 1is
econcmically pracrical te comply wirh the statute is not relevanrt.

-30-
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damages after the fact.” R&R at 37-38 (citing Country Kidg N Cirty

S k c. wv. Sheen, 77 ¥F.3d 1280, 1288-~89 & n.10 (10 Cir.
159€6)) .

| Alchough the Eleventh Circuit has not ruled on chis issue,
PrimeTime 24 states that vthe PFPifth Circuir rejected cthis
presumption prior to cthe split between the Fifth and Eleventh
Circuits which occurred in Bonnexr y. City of Prichard, 661 F.z2d
1206, 1208 (11® Cir. 1981). In support, PrimeTime 24 cites to
Plains Corton Coop. Bss'n v. Goodpasture Compurer Serv., Ing., 807
F.2d 1256, 1261 (5% Cir.), gert. denied, 484 U.S. 821 (1987) where
the Fifech Circuir held thact a plainciff muac make same independent
showing of iriepara.ble injury in a copyright case to obtain a

preliminary injuncricon. PrimeTime 24 mainctains thatv Plajins Cogron

is binding on this Court because it cited Southern Monorail Co. v.
Robbins & Myers, €666 ¥.2d 185 (5% Cir. Unir B 1982) which in curn

referred vo cases from discrict courts within the Eleventh Circuic.
However, in Soucthern Monorajl, the Fifth Circuit stated thac

it "express[ed] no view(] upon whether a presumprion of irreparable
injury . . . is appropriate once a party demonstratee a substantial
likelihood of success on the merits of an infringement claim.”
The Moneorajil, 666 F.24 at 187-88. __In face, the Elevench
Circuit has held cthat "[i]ln Scoutherm Monorail the Fifth Circuic

-31-



UdD/14/86  LoIUS FAX 202 663 BIBI

WILMEK CULLEK PLCKING

o33-042

MAY-14-38 08:45AW  FROM-AKERMAN SENTERFITT T-418  P.33/42 F-B828

declined ro rule on the issue (of the presumption of irreparable

injury], since it disposed of the case on the balance of harm

question.” E. Remy Martin & Co. v. Shaw-Rogs Inc’l Imports, Inc.,

756 F.2d 1525, 1530 n.l4 & 18533-34 (11 Cir. 1985). Thus, cthe
Fifth Circuit‘s holding rejecting a presumption of eregarablé harm
once likelihoeod of success is esrablished, is nor binding on this
Court. After a review of the Report, che Courct agrees cthac che
Magistrate Judge reached the appropriare conclusicon rhat
irreparable harm is presumed.

In any event, the Magisctrare Judge considered Plainciffs
evidence and dectermined cthat rthey sufficiently demonscraced
irreparable barm. See R&R ar 29-46. PriméTime 24 conrends cthat it
sufficiencly rebucted the presumprion of irreparable harm. In
supporr, PrimeTime 24 states chat 1) plaintiffs did not provide
sufficient evidence of adverrtising losseg, 2) any risk of lossa to
good will is highly speculative and creaced by Plaintiffs, and 3)
any alleged inability of PrimeTime 24 to pay a portential damages
award cannot be the basis for a preliminary injunction.

The Magistrate Judge considered chese argumenca as To

irreparable injury and correctly derermined that the harm caused by

-32-
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rhe ioss of network and station advercising revenue and goodwill

could be irreparable. The Court concurs with this finding.®®

C. Balauce of Harms

The Report concluded that the balance of harms favor granring
Plajnriffas an injuncrtion for ctwo reasons: 1) PrimeTime 24¢'s
contenction chatr rthe injuncrion would place it out of business was
conjectural, and 2) an injuncrion would not affect PrimeTime 24's
revenue scream from its largest distributor - DirecTV, See R&R at
51-2. Furthermore, the Magistrate Judge concluded that a company
cannot build a business on infringements and then argue that
enforcing the law will cripple that businéss. See R&R ar 52. In
its objecticns, PrimeTime 24 simply argues thar as Plaintiffs are
not irreparably injured, the balance of harms do not favor
injuncrive relief. However, contrary to PrimeTime 24's assercrions,

Plaintiffs have demonstrated irreparable injury. Thus, the Court

-

¥ primeTime 24 mainctains that the Magistrate Judge incorrectly
relied upen testimony from Plaintiffs’ expert Preston Witherspoon
Farr, who in turn relied upen a document thatr the Magistrate Judge
excluded from evidence. The document presented data on the number
of PrimeTime 24 subscribers in varicus markets. PrimeTime 24,
contends that any reliance on Mr. Farr’s tegtimony was clear error.
However, after considering the rtranscript and che Report, 1C 1s
evident that cthe Magistrare Judge‘s reliance upon Mr. Farx's

tegrimony 4did not depend on the specific numbera contained in the
stricken exhihir.
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agrees chat the balance of harms favoer granrcing an injunccrion. See

R&R 39-45,

D. Public Interest

PrimeTime 24 alsc disputes whether the Report adequacel'y
considered the public interest. In brief, PrimeTime 24 arquesg thac
an inmjunction would negatively affect the legislative inctent behind
the SHVA, to provide necwaork programming to unserved households.
The Reporr cancluded that Caongress had already balanced the public
interest against the need to prorect the network-affiliace
relarionghip, and in so doing, established an objective tesr to
determine which households were “unserved.” The Court agrees that.
“{i]t is not for this Courr to alrer the bhalance chat Congregs has
struck in seeking to advance the public ipterest.” R&R ar 55.
Therefore, despire PrimeTime 24's argquments to the contrary, it is

evident that the public interest faveors entry of the injunction.

E. Manageability of the Iamjunction

In its final arrtempt teo avoid an injunction, PrimeTime 24
contends rthat Plainriffs’ propesed  injuncrion would  be
unmanageahle. Plaintiffs have asmought an injunerion thact would

N
prevent PrimeTime 24 from retransmitting CBS or Fox network

_36_
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programming to any customer within an area shown on a2 Longley-Rice
propagarion map as receiving a signal of ac least grade B intensity
without either 1) obtaining che writren consent of a CBS or Fox
primary nertwork sration and the relevant necwork, or 2) providing
rthe sctation with a signal strength testr of cthe subscriber’s
household showing that it cannot receive a signal of grade R
intengity as esrablished by the FCC.

PrimeTime 24 argues thatr such an injuncrion ig uwnmanageable
for several reasons. First, PrimeTime 24 argues thac 99 percentc
of consumers who receive PrimeTime 24°'s sigqnals are not PrimeTine
24'a subscriber, but are instead subscribers of PrimeTime 24's
distriburors. Thus, enjeining PrimeTima 24 from discrihuting CBS
and Fox signals to its subscribers is ineffective unless PrimeTime
24's distributors are involved. PrimeTime 24 maintains char since
irs distriburors are not named in the complaint and are not
PrimeTime 24's agents, the preliminary injunction would be
diffiﬁult if not impossible ro enforce.

Under Federal Rule of Civil Procedure GS(d); an injunction
binds not only parries to the acrion, but also “offjcers, agents,
servants, employees, and atrorneys, and upon chose persons in
active concert or participaricn with them who receive actual norice
of the order by personal gervice or otherwiée." PrimeTime 24's

—35-
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disrributors wark 1in <close concert with PrimeTime 24 in
distributing its signals to consumers. As such, if cthe injuncrion
did not apply to PrimeTime 24's distributors, the injuncrion would
be effecrively nullified. Ac¢cordingly, the Court finds chac
PrimeTime 24's distributors are “agents” of, or “persong in active
concert or participation” with PrimeTime 24. In addiction, the
Court'’s preliminary injunction crder shall sert forth in reagonable
derail, the acr or acts to be resrrained, and cthe persons to be
restrained. See Fed. R. Civ. P. &5(d). Thus, any injuncrion
against PrimeTime 24 would be applicable te its discributars.
Secondly, Prime Time 24 arcgues that cthe nactionwide nature aof
the injuncrion presents implementation and enforcement issues
because of: 1) the rtopographical and otrher wvariations in the

varicus local relevision markers across the country, 2) the Courtc

lacke the insrtitucional expertise and resources to supervise the
injuncrion, 3) Plaintiffs have not provided Longley-Rice maps for
approximactely 80 percenct of the local television markers in the
United States, and 4) there is no consensus as Co how signai

intensicy tests should be caonducred.!* Alchough these issues will

¥ A8 discussed, gupra at 26-28, any aignal scrrength rests
should he conducred in conformance wirth the FCC's measurement
procedures outlined in 47 C.F.R, E73.686.

-3 -
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make the enforcement of the preliminary injunction challenging, che
Courr will issue such orders as 1is necessary to enforce che
injunction.

For these reasons, the Court rejects PrimeTime 24's position

that the proposed injunction will be unmanageable.

F. Boad

Magistrate Judge Johnson found that the preliminary injunction
should issue without the posting of a bond. 2Although a courr has
the discretion te forege a bond, where an injuncrion may have
severe consequences to a business, requiring the posting of a bond
is prudencr. Plaintiffs have as much as a&mitted cthat a bond would
be appropriate. Sge Resp. at 45-46. Therefore, cthe Report is
REVERSED con this isgue, and the parties shall file papers within
ten (10) days of this order addressing the amount of & reascnable

'

borid. Theee papers shall not exceed ctwenty (20) pages in length.

G. Xagistrate Judge Johngon’s Report and Raccmmendation

On a final note, PrimeTime 24 has suggested cthar this Court
disregard Magiscrate Judge Johnson's Report because she adopted
material f£rom Plainciffa’ proposed Repqru almosc wverbatim.

PrimeTime 24 contrends that it is disfavored for courts to adopt

~37-
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findings. of facr and conclusions of law that are prepared by
counsel of one of the parties. See Obj., D.E. #1568, ac 16-18.%
However, rhe facrt that a judge allowed a litrigant to draft‘the
court's orders does not autamatically invalidare chose orders
unless a party can demonstrate that the process by which the judge

arrived at them was fundamentally unfair. Sge In Re Cglony Square

Co. v. Prudenrial Ing. Co. of America, 819 F.2d 272, 276 (1lith Cir.
1587), cerec enied, 485 U.S. 977 (1988). Courts have counseled

judged againsc signing orders that have been writren by counsel of
one of the parties because "of the potrential for overreaching and
exaggeratiaon on the part of attormeys preparing findings of facc
when they have already been informed thac ﬁhe judge has decided in
their favor." ergon v. City o sgemer, 470 U.S., 562, 572
{(19858).

In the instanct matrter, the Magiscrate Judge requested thatr
both parties submit propesed findings of facr and conclusijions of
law before advising them of her decision. The parties’ opposing

submissions tempered any potential “overreaching.”

17 As support PrimeTime 24 cites Ip re Colony Square, 619 F.2d
272, 274 (1ith cir. 1987), cexrn. denied, 485 U.S. 977 (1888):;

Unjced Stateg v. E) Pago Natural Gas Co., 276 U.S. 651, 656 (13964)
among other cases.

-38-
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In addition, as Plainciffs nore in their Response, one of the

cases PrimeTime 24 relies upon to support its posicion specifically

suggests Che praccice Magiscrate Judge Jcohnson used. In J._D.
Bradley v. Mayvland Cas. Co., 382 F.2d 415, 423-24 (8% Cir. 1967},

the Court stated rthat

*if, because of prevalling custom, or pressure af wvork,

or a case’s technical parure . . . counsel must be asked

to assist in the prepararion of findings and conclusions,

it is better practice to make this requesc ar or soon

after cthe submission of the case and pricr to decision

and to make it of borth sides. S Moore’s Federal Pracrice

(2d ed. 1966) at 2665. Then the court may pick and

choose and temper and select those porrions which bercer

fit 1cs awn ceoncept of the case.”

PrimeTime 24 admits that rthe Report did not adopt Plaintiffs’
proposal without incorporating alterarione that included several of
PrimeTime 24°‘s propased findinga af facc. Furthermore, the
Magistrare Judge added some of her own material and omirrted geveral
paragraphs and footnotes contained in Plaintiffs’ proposal. The
Court 1s therefore satisfied thatr the Magistrate Judge arrived ac
her decision in through a fundamencally fair process. And after a

thorough review of the Report, the Court largely concurs with the

Report‘s recommendactions.!s

1* PrimeTime 24 alsc points out a few erroxs in the Report that
sypposedly illustrates her lack of conscientiocusness. afcer
considering PrimeTime 24‘s position, the Cdurt finds char rhese
erraors were rtrivial and that they in no way undermine che validicy

-39~
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CONCLUSION

Accordingly, 1t is hereby ORDEREP and ADJUDGED as follows:

1. Magiscrate Judge Johnson‘s Report and Recommendarion is
AFFIRMED in part and REVERSED in part. The Magistrate'’'s Finding of
Facts and Conclusions of law are ADOPTED and Plainriffs’' Moriocn for
Preliminary Injuncrion (D.E. #45) 1s GRANTED. However, rthe
Magistrate’s dererminacion that a bond is unnecessary is REVERSED.
Therefare, the parties shall file a memorandum within ten (10) days
of this order addressing the issue of 2 reascnable bond. These
papers shall nor exceed twenty (20) pages in lengrth.

2. Plaintiffs* Morion for Immediare Ruling (D.E. #182) is
DENTIED as moot. |

3. PrimeTime 24's Motion to Strike Portions of Plainciffs’
Motion for Immediate Ruling (D.E. #183) is DENIED as moot.

DONE and ORDERED in Chambers, Miami, Florida, this /;L

LENORE C. NESBITT
UNITED STATES DISTRICT JUDGE

day of May, 199B8.

of her decisicn.
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